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In-House Memorandum 
~ 

The First 100 Days – Abbott Government 
 
Since taking office last year, the Abbott Government has brought about significant changes to environmental 
law. This paper considers the four main proposed changes over the government’s first 100 days in office: 

1. The Ministers Retrospective Approvals  
2. One Stop Shop 
3. Proposed World Heritage Boundary Modification  
4. Climate Change Repeal  

Retrospective Approvals - Environment Legislation Amendment Bill 2013 

Environment Protection and Biodiversity Conservation Act 1999 (Cth) (‘EPBC Act’) gives the Federal 
Environment Minister a large number of environmental responsibilities. A central requirement is that any 
action that has or is likely to have a significant impact on a matter of national environmental significance

1
 

requires the Federal Environment Minister’s approval
2
.  

 
In the 2013 Tarkine Case

3
, the Federal Minister failed to have regard to approved conservation advice

4
 

regarding the impact on the threatened species
5
: being the risk of extinction of the Tasmanian Devil as a result 

of a large mine development. The failure to consider such advice resulted in the legal challenge and the 
Federal Court declared the Minister’s decision invalid

6
. 

 
The case posed a risk to other Ministerial decisions. As it had been shown that the Minister failed to consider 
required conservation advice, other decisions adopting a similar procedure could potentially be overturned. 
So, the Abbott Government drafted the Environment Legislation Amendment Bill 2013 (‘the Bill’) which 
retrospectively removes the requirement to take conservation advice into account under the EPBC Act.  
 
Examples of recent high profile decisions include: 

• The dredging and offshore disposal (within the Great Barrier Reef Marine Park) of up to three million 
cubic metres of dredge spoil, to facilitate construction of three new terminals at Abbot Point in 
Queensland; 

• The construction of a Liquid Natural Gas facility on, and pipeline to, Curtis Island near Gladstone in 
Queensland; 

• The Coal mining operations in the Galilee Basin in Queensland.
7
 

 
However, if the Bill is passed, it seems that not only will past decisions be validated, but any Ministerial 
decision in the future that ignores conservation advice will still remain valid. 

 
“The thing is as valid and effective, and is taken always to have been as valid and effective, as it would 
have been had the person, when doing the thing or anything related to the thing, had regard to any 
relevant approved conservation advice.

 8
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The proposed changes will be included in a Schedule to a separate Act from the EPBC Act. It has been noted 
that this is likely to: 
 

“make it more difficult for interested parties to find and confidently appreciate the practical operation 
of approved conservation advice, than if the new provisions were inserted into the EPBC Act.

 9
”

 
 

 
Environment Minister Hunt claimed that the Bill was not intended to affect the requirement to have regard to 
a relevant approved conservation advice. He noted that: 
 

“The amendments apply retrospectively to ensure that past decisions are not put at risk of being 
invalid. This will provide certainty for industry stakeholders with existing decisions and the projects 
that rely on those decisions.

 10
” 

 
However, the Minister did acknowledge that: 
 

“The amendments will also apply to future decisions to avoid similar issues arising.
 11

” 
 
The Law Council of Australia made a submission relating to the proposed changes. It suggested that there are 
no clear and compelling reasons for retrospective validation. It urged a one-by-one consideration of past 
relevant decisions and suggested the integrity of the Executive would be enhanced if the Minister reported to 
the Senate Inquiry on the extent of relevant approvals granted before 31 December 2013, where conservation 
advice have not been taken into account

12
. 

 
Kellehers Australia contributed to the LCA submission seeking clarification as to whether other projects, are 
known to have been approved with reliance upon poor conservation advice and whether this Bill is triggered 
by bureaucratic procedures. 
 
The Senate referred the Bill to the Environment and Communications Legislation Committee which delivered 
its report on 12 February 2014. The Committee, Chaired by Senator John Williams, stated that concerns in 
relation to Schedule 1 of the bill are ‘largely unwarranted’: 
 

“… since the Tarkine case, conservation advices are now attached to the brief to the Minister when 
making relevant decisions under the EPBC Act. As such, the committee considers that relevant 
decisions made under the EPBC Act since July 2013 are unlikely to be vulnerable to challenge on the 
same technical legal grounds as in the Tarkine case. As to decisions made before then, the committee 
notes the evidence that statutory time limits for seeking judicial review of decisions would mean that 
decisions made before that date are highly unlikely to be challenged. The Department also indicated 
that there are no legal proceedings currently underway which would be impacted upon by the bill. As 
such, the potential impact of the bill is minor, but is nevertheless important to provide reassurance 
and certainty to proponents and developers who have made significant investments based on 
decisions made under the EPBC Act.

 13
” 

 
However, the Senate Scrutiny of Bills Committee warned: 
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“The retrospective validation of administrative decisions may have a detrimental effect on a person's 
rights or liberties. In this case, the detrimental effect may be on the right of an 'aggrieved person' to 
bring proceedings under the ADJR Act to enforce the requirements of the EPBC Act. The practical effect 
of item 2 of Schedule 1 is that a decision which was invalid when made cannot be challenged by such 
an aggrieved person under the ADJR Act

14
” 

 
Since the 12 February 2014, when the report was tabled, the bill has passed back to the Senate and its Second 
Reading moved. However the House adjourned on 13 February 2014 and the bill has not yet been heard. The 
Senate is due to sit again on 3 March 2014. The draft Legislation Program states that the Bill is due to be heard 
again on 6 March 2014. 

“One-Stop-Shop” for Environmental Approvals 

Environment Minister Hunt announced last year that the Government had approved a framework to achieve 
what is called a ‘One Stop Shop’ for environmental approvals. The framework will shift the burden of approvals 
off the Federal Minister and onto State and Territory Governments. 
 
The framework will consist of a network of bilateral agreements under the EPBC Act, which delegate final 
approval powers for projects assessed under the EPBC Act to the States and Territories

15
. State planning 

systems will be accredited under bilateral agreements to create a single environmental assessment and 
approval process

16
. 

 
Memoranda of Understanding have already been signed with all States and Territories

17
. The next steps 

involve: 

 drafting bilateral agreements
18

; 

 negotiation of bilateral agreements within 12 months
19

. 
 
The Federal Department of the Environment notes that: 

“The one stop shop policy aims to simplify the approvals process for businesses, lead to swifter 
decisions and improve Australia's investment climate, while maintaining high environmental 
standards.

 20
” 

 
Whilst the majority of decisions will be decided by the States and Territories, the Commonwealth will retain 
control over decisions involving offshore Commonwealth waters, nuclear actions, and projects for which State 
Governments are likely to have significant conflict of interest

21
. 

 
However these changes may be removing the Federal Government’s ‘safety net’ role. The Federal 
Government’s “interests on the protection of matters of national environmental significance”

22
 have in the 
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past played a role in stopping State Government approved projects. One example of the Federal Government 
preventing a decision by a State that would significantly impact environment protected under EPBC Act was 
the action of former Federal Minister Peter Garrett in refusing the Traveston Dam application.  At the time, 
Minister Garrett was quoted as saying "my decision is entirely consistent with the legislation and entirely 
consistent with my responsibilities as Environment Minister,"

23
 This role may now be reduced or altered in the 

bilateral agreement making with the states. 

Proposed World Heritage Boundary Modification – Tasmania 

The Abbott Government is seeking to re-classify the boundaries of the Tasmanian Wilderness World Heritage 
Area. The Tasmanian Wilderness was inscribed on the World Heritage List in 1982 and is described as one of 
the last expanses of temperate rainforest in the world

24
. It combines unique and outstanding examples of 

environmental and cultural heritage
25

. The World Heritage area was extended in 1989, again in June 2010, 
June 2012 and lastly modified in June 2013 by the Gillard government. 
 
As part of what is termed a ‘minor boundary modification’, the Abbott Government proposes to remove 
74,000 hectares from the World Heritage Area, retaining only 98,000 hectares (or 57%) of the 2013 
extension

26
. Speaking on Radio National Breakfast with Fran Kelly on 3 February 2014, Environment Minister 

Hunt stated that these: 
 

“… are areas which many people feel should never have been included because they significantly 
detract from what is one of the great world heritage areas”

27
. 

 
He noted that none of the areas proposed to be removed by the modifications had previously been national 
parks or reserves and were not so because the Tasmanian government had never considered them “to be of 
sufficient quality”

28
. 

 
The proposal follows many years of political unrest within the Tasmanian forestry community. The Tasmanian 
Forestry industry has urged the government, to honour the 2013 Tasmanian Forests Intergovernmental 
Agreement

29
.  

 
The current boundary remains in place and continues to be protected under national environment law until a 
new boundary is agreed to by the World Heritage Committee. The boundary request was submitted now to 
allow time for consideration by the World Heritage Committee at its 38th session in Doha, Qatar in June 2014. 
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Climate Change Repeal – Regulatory Suite 

The Abbott Government has resolved, from 1 July 2014, to abolish what it called the ‘Carbon Tax’. The ‘Carbon 
Tax’ forms part of the Carbon Price Mechanism (CMP), effectively a cap-and-trade emissions trading scheme 
introduced by the Gillard Government

30
. This scheme began with a three-year fixed price on carbon, legislated 

to end in 2015 when the scheme would transition to a full emissions trading scheme with links to international 
carbon markets

31
. 

 
In his Second Reading Speech, Prime Minister Abbott characterised the 2013 election as a ‘referendum on the 
carbon tax’

32
. He described his government’s new bill as: 

“a cornerstone of the government’s plan for a stronger economy built on lower taxes, less regulation and 
stronger businesses.

 33
” 

 
Illustrative of future environment and climate change policy, Prime Minister Abbott introduced a Direct Action 
Plan and an Emissions Reduction Fund: 

“… there is a less complicated and less costly way to reduce greenhouse gas emissions – a way that will 
actually reduce emissions and will not damage the economy. The government will scrap the carbon tax and 
then proceed with its Direct Action Plan. The centrepiece of the Direct Action Plan will be the Emissions 
Reduction Fund – a market based mechanism for reducing carbon dioxide emissions, a fund which provides 
a powerful and direct additional incentive for businesses to reduce their greenhouse gas emissions.”

34
 

 
The package of new environmental bills sees the abolition Climate Change Authority (CCA) and the Clean 
Energy Finance Corporation in the need for ‘smaller climate bureaucracy’. Environment Minister Hunt argued 
that the Department of Environment possessed requisite skills and expertise to take on a role similar to the 
CCA and noted that: 

“The government accepts the science of climate change. The government is committed to our 
unconditional emissions reduction target to reduce emissions by 5 per cent below 2000 levels by the 
year 2020.

 35
” 

 
Despite Mr Hunt’s statement, a key advisor to the Abbott Government’s Business Advisory Council has 
recently publically denounced climate change science

36
. 

 
The Abbott Government’s large package of amendments will include:  

- The removal of a number of Acts that legislated a price on carbon
37

; 
- The transfer of monitoring carbon price exploitation to the ACCC

38
; 

- The removal of tax offset, tax free thresholds
39

 and levies 
40

; 
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- A reduction in funding to The Australian Renewable Energy Agency (ARENA)
41

; 
- The abolishment of the Climate Change Authority

42
 and Clean Energy Finance Corporation

43
; 

- Repealing substantial legislation relating to carbon pricing for the aviation industry and Synthetic 
greenhouse gas

44
; 

 
As yet, no positive legislation has been made public to enact what the Government has called its Direct Action 
Plan and Emissions Reduction Fund. 
 
Within the transition period (to 1 July 2014), the ACCC gains a number of new powers to monitor and prohibit 
commercial price exploitation. From 1 July 2014 to 30 June 2015 there will be a new prohibition on price 
exploitation with respect to carbon and a new prohibition on false and misleading representations. 
 
Cameron Algie 
26 February 2014 
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